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fet;."1 ng in. which th'2 Ca.li f·)rt:lia Leels.; ) . tre in 195::
:' et:" \ on.s 31~ ana. 3~J; (Stell,';. 196.1, ch . ) \4'( \ ..::t\e 
c,e-fi d t:l.on of 01) 6C!R '21.1';;} upon t hat set ~,c:;h i.:, ':;he 
!', :dp \F~n.r~\ f100f" U; ;;0" .10 }. ijO ~ I:, teBs .. ;,-b' \i!.t h ~>.d 
£~ U::J I~.t'ill:'..:;;;t,ib}.(' s i, ";111 ~ '1,3 l,~; t,~· n: 1t r " ,~; ~~ " 

Ct .. t''''''., / 191; '7) ".!!P:"" .,.-1. P C' it";:" '1'\" ~ "".. .' " 
;:. ... ~'"''''' " ~ j.' ~ J" .• ). "'Y-I '" obi. ". ,'" .•. J. '. , , ... t.~' ..,J_, '.' 
Sup;~me Court, l~e tf in1:r'j l.:::;;:pJie.d.ly dr~'. 0. ..1 ; Uf' of ~ 
an ),l.at~rlal. except; th.!?'; wlli( h ,tk"\E: b€ '~:1 d.es' , .... :·:lbed ' 
this analysis vluch we sh:(ll.l deve]op . i ·":' :r., ' W'\-' tJu 
tinguislled N~ York Cm . ..t"t of Appeals;)' ~ !3 uJr!:m.~ ~~I'" 

{M. ~ 
The co\.trt then d:tSI!U6Sed. tvo r,~p'pe'~ i 3 ': ) '":,he U 
federal e,ud Cn..~ ifonlla obacentty : I ~t,tJi;ei:\ . T1 
vict·ioUG tn ea" h ('aee 0 , 

. , 

.:0 ' ,,,.l:y recast Penal Code 
,. ' .~ pat,terned its 

rOf' ~',~'1 In~tltute t s 
··z..:t a~ eonst1 t".lt; ~_on: 

1 , P~l:;.tl. v. t1Ilit,aW. 
~'r: t:ae-Un.rte.l states 
"C protection around 

',~:., 'lOr,:;.ography. In 
. i ~JV ~ of the dis .. 

. ~I:' • . ,,,- MG,ssachusetts. 

't.ry ·' , c'on~e:rning 
'~.' the con-

Mr. JU13tice Br'·r1.nanJl "lritine '.'.11:, : '.:0:" J,j' opin1cIlf'<' ··,.,'!enity is 
r,ot 'IJ;!tn.ill t he Ht:'ea of ~onstJ" ttltio!".:' l ~ ;1:1:'0' :;,~·t,eQ. Iit!>!:-e ' O~'L !~85 ) be~ 
~ause, in the worde tht.:.t were lbt ~r l:C ~ ':"I,e ~,:r!:·ed in t;r,l( a,tt 1;;"( .< t ll.te.l obscen:t t.y 
~ ... "''''''t'''rllT ··..r+hcu1' .l".Y ,,,. .. , .... ~ 9'\ .<! s ~!I"""l i~'r.,' .. "·. "~(,,,, " ( '0 !" ., '.... 'r.; ' ·1 .. '" .... ~ha:t ~~ Il.?~ "" t:J ",.1.:<..: !,V ~--i-V"'x; "Si.ti • ., . .. -Ai, ' . ..... J~{; I.I._ .\t'. ""., \.; ~J.I. ..... ~"'~,, ~ •. ~- . J ..., 4· . j/v J , 'u:~) \, -
II SPX ac..d ooaceni t~' [; r-] ilc:t syuooym-:-Jus ., ,[ ~!1ld th'~ ] P';'·~(;'l"'a,yl.'t.~: , • 1" f:U) (:' ,S., in 
art} .U ·t;ers.ture f:od $c.~_tStl;t:t r-jc WCT~;.s e ,~ iu entJ.t·led. to} chr.~ '~,-.at:1"l. ~.'i)lllil 
prott,(.~t1on of l~rf~d'::'!i of speech 1'.11111 p':i" ''3 '1·~''I . !~8'7 i r;n:;;~ \lcl tt;.!.~ Lt (loef.> not 
become the dea:lg!"~.\;,~ kind of obecer::tt':, 'T'~~ !OO-~m·~,ty '~~lD.i:m Se· . ':h+ to se,;,'lB.l'ate 
the "rotect,ed fi·OJlI ~b.~ tmp:.co+ecte-" lI·a't .. ~ i<E:,l \,)'j7 tbe ' . .se rf t he \.I~rm ·!6tl~cenit}l . It 
! t, approvea. the ata t ut,:'l"Y stnnia:,:,G.rt u;:>:, ~> w':lli.'h thr-' aef.~nd~!.l.~1'!> '.'(~"t- -;:'nvicte<l. 

(Ed . ~' the Zeitli.n o;pi nt on ',-her::, d'l iO'Cl16,3,f,-.t the post t.io[w of' trIll' Justil'..", . 
4lf the O.S , Suprell!:' C",m"'t ·}f.::o (E f f ~ red .. tram the '!!~':\,1 orlty opitdol1 aboveb" 
Mr. Just,tee BrnllIW!J, . Payt:\ t:;'ult:1-.r- _, t;lc~ ;.tas tuk£ll Jf MI'. Justice Harlan's 
npin:f O~ as. fol lmw: J 

'The most t'eVealing opinion is U:.:d 01' ·Justice Rarlht1; ybo cor~~urred in !,lbe.r!! 
'but dissent,ed, in Both. w~ ha:-"r~ t;n,t",tf<~ out that Jr'u8t1c~ Bar l&!? h?ld that a rerlew
:1rlg court shouJd delemine tor i~i [I:;J.f; hy G('rlld~ of the attacked _tertal, 
vhet.h~r iT. "is Bl1PIiPeBfia.ble Inthin c:avf,U1;ut:hnal at.and~." (p.491.) ",'\f'ustlce 
Harl.an ~ e opiniOll; 1'ih.1~h appltee Hrh. h~':.t t o ::he mteri;;;'.l itself', constitute9 the 
sole Buc~h approac':b. (~f' ao;y o:f. 'U~e op:lm (.Z"(~. Ac~or-dingly, it'! ~ ~~'ustice Harlan 
found the Dm.teri al (dd. QO'!; conet:i v rt.e !- 8rcl={'ore po7:"nography and voted to reverse 
the conviction. He stl1:ted~ II.. . 'l':'l r p'oi'1t i s. that thi e. ct.atut0, as here con
lltru~, de:f'inee oblwerdty so w1de~~f t.ht.i. it encOiilp6.sees atter.s which might very 
~el ", be prot,ectad ~ r;ef>(!h. t do r.o-~ tli ;:,k tha": t ,he federaj. statute can b~ con.,. 
at,it lI.t1onal ly (·on.etr ued to rE".b.cll oth~ ttm,fpw:oo.t t ,ne trovernnent has termed as 
q hlll"d~t:ore pornography . 0 II i'P , "t '" o!· tn !!E~r:t!;, b-e t,."(mcJ.Ildt''lii that the 
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~UPp1 ·t"Il6\ .i Qa (If t,.he ,m€t.tP.l";t.a."':, ' •• ,u.ld, nf,."lt t;{, U j t i r;' C'.!"~~r' w.1.th t~~f1 C OOIrJ1\.U.\ C"l'ii()'::i or 
't (,1 _t;..tl '\1.1. any prop~'~ ~anbfl f t'J1a,1< term" f.. p '". 'l.{>. , &J~) "to O'~f '~Ad d,lf." p.1."·Jr;.~l,t1 ; ltl 

ll: . .... re (',f;~ ~;t-t~ -.! 'f1!W'O. t .. ~lf:t Ct)t1.Vlc iO!l ~ 

v .. e 

~KJr~~~_~~~~..l3 _~~£E,~~~f!~~~ ;' 19!:·CJ ~ .,.)t~) U.S . ti.~ ~ r ,') .Ct o . ?I)~t , 
~ ? ,F ., 2d, Vi1' '' } , though '1 t ·erpT·e :ed b¥ ~W! ma.,Jox·1.t ,l of t , (a ! .~ 'H.U''t f.\& a 1:!;1!tf;,e lIht €::

":'O:Hi t lft':<1 ~r'. tbt;-t~::.... to 6U.ppl"i!8a matt.e 1~ d~ .. ~1 ng wi t.h ~~:lI' ('01' ~~;C::W[!.A ot-.he);" t,~£1 t,Oi 

·' o·f;~-j.C!;nlty · u:( t.h~ tt»l:tser1a.l' f aJs,n ~; •. ~,rvefi 't.\~ il.l ue'trate 1'"h~ gN-at· 'b!'.>adtn of . pro" 
t('~t.l. n 4\_. crct.!"<l, :nB.'terii.\ls dee.J.l£U1 VLth /fEu. ,, ' '[here the :New l"'l"k. l~tH.u .. t; of A1-'1pPf1.J,l~ 
.1.r..\ r.sted l;bi\l> a. t.b(j~ t,tle II1tltion pteT.ll.re invo.lved 'liaS not.. obr. ene, H xnt gbt 
tir.m.1:;-t hf!.·ell~ be P.080l."'< ('tlU£';e ·tt p1etln.~ a,d.u1t,~1'Y a& pl"t»)?e : be·l:iavt.r')l~. 111ft 
BU::l"HU'~ !~t)U:t"t revf.>..l,"sed, no.lrl.it~ that tbif, In,tert'~red, vtth "t11~ 'f.t'£~,aD t.a M..''(oce.tf!, 
.. Moil ~1'c:e;l~l L,y l~:,;tdep -the .t.r.eed,)m to tl.(lvo ~ate UD,popU'~.a~ ~ ~lffJ,l Ml'~e-.tu. id,e-~ " 

'1.ll,R- bl'~,;i, tt. 01' thft co t-J,t,1'tutloMJ., Pl~i~;et::··.ior' '0 $.l80 U'AU .. ~' l.'B.t~l by tbe B'~er .... 
• MIJ'!l \ ~r~ro.lvir-A6 vari ;)0$ ~~t~lrea u.'St'''''£l rp ~Uf.ll}rem:; all~g~ oot' (.;:eu1 t:-.)' • 

:;M ii. 1:>8t.~C" t;,ht";s~ (:out'tS,1 a-wJ;ytr.ig 1~he ~'u.ltng8 of' t.h ·' U~ Hed Stoal,p':£I. hti'pr-('~P 
.' .:,.!l: ~, J n', < d t.,hD,t, j 't tl'l'u·e.d 1 1 i'> I!CXJlller't~) I,j.. I o'bti(''''rd y or .EabJ.· Jl )r~~QP~V it. 
)., f.,~ -,b;:;;":c"\~ t.:)' \.f~ ;.;h~ • enj)~ Mt 1. t hi l. ;,I'.9te!'~~~ 1tl b.o~t, red~.Uling' "iJCi&:~ ! CUr'ttw.<~!. ,; 
H ll', !thr>O ~vr'~)rjr').(lgJ:'1J,ph}·t aI:', ~u~h It .:.",,"':8 ou,!;'tlid,~ th~ protectlve ~b!".tK~ o f.' 
• j}(' 71 NH; Aroer-.d.U'if~· 1;" :H f",h~ Q.i;tel"i 11'. h,_';"W\1~.t", l:I!l£ '1. , 'aT.y Va.l Uf." .1 j ,,'" 1 i: !::\ ~ 
w";:'. !Jun ~·'.:;:r~ Ol~ :t.tt;~:t~t.u:,~ (»)~ Hr'1 t tJ,r;;v \ p;')8Se'Bees, r«Z<i A't~1 ~tI' oc.i;;., l~f"':-,f',r:,< .' 

\~ U). ..u1.~lt;w. t.b~ ~f;ftl t !.if t.,he Cot5Bt .. t \;t .- t')l..a. P\\~ni.r4te<:~£ 

<' f," ~.l UA.lA (I t t'h [;;t" cvnat:j f , utioub.~. f{I.!1\~'t.p.(t , th . • e'lC \; '.;ture WJ:· .. )t~ a ~ l~""'<;;. , 1"~ 

>o/'l:.j !·t~. ,14,; f3.,l.llBtI:w~'f~ I p;r 'lb: ... bi ted h9.rt.t -"~o.r~\ 'Porn.c ...... ~pl'ty ! t,b.'? ct:r:>.l:ftsmeu 't·f~'.! Df!.. ~--J 
t.nA~ t! 6I/{ th" :~" T .. l"l.)l; I,.'f' . J>t1 O~ w()uld t r.~~};'Mf· . ;lpGt!. fi :ft. '",,0, vh1 dl l (i, .~OCN:,;i t tt, i ,'r;p. ~ :. \' 
pr:(.; "~I,·t. ':l";~ . tJt.ot*_s.' -1 t;. -' ~t;1y~ hlt:.t.or.;r 'i'1:'fir.: ~ . ehoQ l\. dH.::tib"1'l"'tl , \ !»ir.o::-.1~lug ('rl"!;,.·'·~.: 
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~; . _,!;~ ' : r'f ;:A!-·r-e--I, !~ NH1S,t, ' ~ ;11 01:1. 01:' tll~ COOCe'P," ' of ::>b~1~en,i .y 1;t~ t ·f\Ot"J P Yi'\~·ti l ;;f' 
fJt~~ ... !t I.f. ... t ,:!' l~ ·:'f..CO, t-O . Ail ve rlbt1._ " ax;k'l.Mn t hrt l.J>l'gt& .. brt.Ul"ft :10 '" ·t'iOll;R,. · y 1t\C';'It"P'J-' 

;"1;),1"'0 " 1J'6 ' ~.\,l""':: s) f f.b ·~ d'~:ln~t,l~Jr.t 1t.8et l e t:n~ '; :wp.ort~~nt, UJ;"OV' . .1v i.tw" "'ibttl;.'8rv? ,(Dlf; t.t~ 
, ; If; ilW! ~ +' I'" vb L ,\ ~~ ll' "tr+.'tr.l;¥ 'IJf, l:.iloll't -;;-~eM1.Gg 6 0\;:11'J. I. . ::!J};IOt'f ''' .l: ~7~f.'; 3 • . ~ har;,;."~t!.~~ •. h:'. 
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;;t-. lnl.lnl(J,lA ~ urt; qt RO'Ll1~irt;,e":J Ne~ NJSpSh.ir _. ;~'(), ; v~ cl.stltm of ('.bflP, 3'{E 
' i (.J'!' t b );' J)J';" j~ .A"'~~' Nfo)'ii R~Fl1.,trl r" : • . . 

r ' . O'f:I:N;L,(' Slb,.'.,I. ~iild.t"tm s w • ):fi'Erc"idVt l\ e 1"l"- ~ V. c· 1'), !1.~. :)yj r~ ·~I:.n·~ .., ' ttL\)' 

C: \dh) l.~ f.l~~I4~J v' 1::,. &U\}" st.r~t. Jr (': t~nfn P~IP. · ! ,;; pl ll.c-:, dr t;'.:"J ... i.. n 14.0. 
cif:t~~n Lv or· (h~M 80 , 1T~ r~r ua:r. mil «' W '! ".:>it>"" " ,r' "!JtC :_s<~t. 1,1Ii tu nj '" 

.!"··i; .' f4\7io'i . llJiJ'.t ,,~ ';t ll8..., .. ,th l.ut.~t t(J d.e:t'1..-'if: ·t'f~nr: OS' :f&1.itOOY t'" ~ -'> '~l :; '.A'YI'-!.'t, 

~:.ll) ;;' l.' :It !,v..t'411..1 no U:, .I·-\w r.u.1 .JIl~:1 tlt!&!.!. aX" t.)l.~tmpti:t tOT! ... 

00-p1 '. ut· (.!Mt'gt:-a. thl1T_ 8-{lpt.:',UfP t. hv!:t' h ' ?"Y!'~" t\t d ~.lUJ " " It t.~r.. , 
~la. I"it y c-'f (~rl·::9t.~.(" I ·0 lifl t~ I ¢:-, Ui~: :P ·.t/:~.~ til ':!eVI;lJ It 
W!l1.~:t1 J.d Sv'e~t j , Jl~" un t.h~ ~nt.-;:M';l! t:. ~)'!. t i f!' l:1"ty !8J " I A!d 

,1)V4;,lg~ ~d1"1t ~b:~. 0 'th"" 1:;;" . p,L;aJ r.l8.!'~, t~9.'t r ,;i .'; '.1 

.H'.l ·. ' .• ,,)I,t ~.~ :"'()(1 o'HrotleU l'$,<::lu!: e~r at;,d '~, dl!i.mrt~ E .wH'. ~ ~ : t.ll~)Ii ',0.,,"_ ~ .... 'C:n''''' 
:~-'t'I. t. '.II 80.;, ~~s(!. ·ex Jill:"~ ~'tlaC1.l.l\~f~ c·::" ~entB '0 .f-s,,,",c,,l .... tf! tllMti~' ~ '.:!.l.o. o .. • .. ~ru; 1- "!. 

·ie;; l, .i Ii' ~_~~1 ~1()31.ngj ..rCn',l dt..a. ~r;, \ 

4 • • 

A l all, ;r'it.l~~t \"I.e ~i'J.~f; h\l tt1.-¢l,t; u.~~ 

!;;)'l"" t,;'OfiS .. :1. \xu.va u'" t1'!. \).i.d t . S ta1: .. ~ < 

t't'p.e1om iJ~l'.·p. t:r'~ ~UX1W P.:l :t t"h'-';' 
i'!1 UW> 1 . Wi!l w~ fJ,t}'l l ' ~rl t~ It, ~ tht~iT),'''' 

,htr cil~ C'~l:t :he (!' on·\.m· £~" .. 

'a.~,t~ , dtl;:. t'J ,.k l !;t!-, 

l~:t ;;;a11 J'~<>il :.:.t .. 'r' '' 

;}')'.HN "1 r~fL .~ 1. 

{ ,~l-!" 

t~!""r:l (: o-!l!~ ~ ~l' 

f'o" ~~ h.i} .';} .; .- "' Ie .• t t.! ~, 

ht f;.f<.l:2 g ') tll~\ t o 1:' ~"'r-;{ ". ~ .... :i. • 
vr~.:i h r~~'i Creq... ~il~1,1·, :-d t,n~.ir>' {J. ! '" ~ !i~'~:' "' ,,~t 

i. [;,,:lti"t ,p, ""<~ .. ~rx.g :r l: .p~~·f:.~'H 1>'~..;t; t.-,n 4.l r 
J I,T-> }""; ! % t.n - ~ .. ol"'d<:l -~ ~ f \CJ "!', I .• ..;0.-: , 



.\rp~i ·~!J..! . .\ t fl,Qmt~t".L~ \:.hBt htof. M ·l<! t.he- Wt)rd....fl c:.boo"g~·,~ jt\ tlls:r l.!omp18'tl'!t ~ ~r,. t; "';-•. ~ 

,V'J ~~ ~.;<~ ,;r ·~.f : h(~ nlJ.ml.~ or Lbe Dc?1 t .y < 

;{, ~~ now \ ~.i .. !t;v' 'that. "rt·t'ie<j,,(lt!I. oJ' apf!·:<" _~!,! ~r:.1i) 1:rt.~edom (,t :"l)~ pJ"el;';.f;l,. 'IlIhl,~J.: l .. ·,·" 

i.,~:·"t ~1., ~,:fj t/j t.;le l''''!.. rs't: Alr;(mdD:eXlt; ·rrom 'l.llfl"it~t'llt by (: 0l~:r~ttS1 ar~ f.fl!l.or~ t.hl-
! ,HiUJUl'wnt,O'-A. jier~onl:f.J l'1@'l1ts 8l!d. 11bertld9 1thlc:-n a..;,T~ ,pro~p.<!:ted by (.,:~ r'(,'\ll·~~I:,r.th 

h.t'.!I<,ndAritnt f-ro.m hN&.41oll b~ state. aet:!.or." IcJtatJ.oOl<. arrl<;,tool < 

,4Fp';:~ laut 8J:.\6&l.ls t.he 8ta~ut6 e.a 6. 1j"ic,-'~;;, lon of a.:.~ thf'ef! !~I'eedooo, f<r .. ~~","h, 
Pl"':~\i" "":~1. WCl.t-stu p, t)U1", oo.:ty 8..%1 Ilt1iaC'k. on th~~ ~i~ I)f t:'&e S}J~l'~h 1 e Mt>_~]'IW.,~'(\ . 
iI'h .... !i,~~\}wn, {l'A, t.he!' 1IfT':1t;t\'>Q,J iJlord le inv(":'woo. . And ~e C6..r..not :"m1~~i1V~ ~,1,;:';.L ('iU"~,.~ 
':i p ... c-.~;( . )·Cft ,:~~ .. ':" 16 t.h~ exGrt'lae of' l'f'.lJ.g1(l& L'l6.."lY &eIUiU;,' 'CI~ 1.1lf~ t"r:tr1.tl ., ~ t,J.t f.",·ut:' 
~ r !·he ~,r,t , .... .1 ;-,j. -e'~ ot the appi:\'uaat. lo'hiro,n 'P~~~l t.h~ j ne Up.ut . ,:Ji.l to1 b~ YJ I'!~~:<j 

eon l'f~.!-l 6'~cue h! ct'!AU"&c'tex .• e.nd thex'efoN ~ntH,led t c t.ot:, t;~""fte(':'loli of tilo;- r{,ur·t'e-~fJ~;-., 

iiJil1lb~Ot.. th'F.,}' YOltld, hot clUiUt 'tUm Ylth ~lt.y rru;i.l ~h~ Jega ...... O~of<·I·1f:"r. ~'f~,~~ !'or' 
:; op,nu.H.'i!lt ll.C:;:~ '<:IIII11tM. to vlolat1on of a va;ij ,d C'X'~lr.·Aj ~tatu"t:,~ ~ lIoiE.' tW'tl] 

l .. t,,~t<.::·f'('T'~ •. , t i1 &(J eJC!lai!»lt.l;;;:.rJ. ~t t he 9t~., trt ... e · ttl!.e~~ f . 

.''1 U<~:n~ 'the- brl)$doe&t 6C~ to the ~ngu.:agl!~ .. mup'.ll''P')ee 'Of th~ )i"ou.r't'~"Jt.h 
J\alt~n~'rtt, ', 1: 1S ~ 11 ~~ni,1.')OO t hat the rlg~t ot tree a.pe!"eh 18, !lot abt{,n (u't,~ 
lit (~L tU'J:!'a u...').d Ubier fAit (~trCl.lD8tatu~es " 'l'h~':l"e !I.~~~ c~:t'ta1n ~ed-dtif1.fl ... d, ~r-",l 
Ciln~(,TW".y ll.Jti1tej ("Ut.88t;1f]. O.t a~cbr ~he Pt'E"V4\~rrt.,1.on tU.I.d pwdtth:m:!,!l)l,~ . .of' whlCh }',,",W'! 

r.it:1, ~r ~en thought to raia'" aay CODJlIt'h·lltion.&;. !Jl"oble'" . '~Be 11~C' tld~ 't):;,,-,: >?¥':~ 
t:,C/j ot'l:"<!ene, t.hot Pl"f)l)tri(", the U.be.t,::>uB, W\d tht~ tnsu..'1,tjf4?; 1)1' "f~gtlt :N; " .onJtfy~ 
H!.)f:)~; rml~n by t ti~t.~ \>er~ ut';'t, tf:l"WlCe il1t.i.iC't, In,~ l..lJ"y f)l< t~r~ to :i tJ e ito!.'! &'\ llTt'.i,~U M ·e 
b,'(~c}} '..,')1' ~Al~ p~c~. rt.!:':!b.~ !J1j~ ",,,,,~!":i, o'bae-rved 'tl1at .. !o7,\Jf"...b ut't,~l"fl' :l :~f\ art? i.<l,' t!'< a~n~ 

:· i$J.i ~'t, ctem,y e:ro.(I":1.t~ ... )Q, 0-1' id~, ant! &t"-e uf !:uc.h &.i.,ie)rt $or.:ld, ', yt.;. 'J~ ,'UI :j 

i1t.q~ t o trut.n thet. 6ny benc.':tlt. tll8.t may be der;1ved 'f.'rt1I1 ~-htm l.f~ i'-l ':¥J.t·;j (JU t;"''''i.f1;h'tta. 
c~ t.h~ !,<o<.:. .Ia} !'atf.<lbl\!st. l~ i'>('<lel" and moralit¥. "n~~,,")l"1. t () ep~ . U.f't..B or t'1."'~'15,)n",~ 

~l.N4!'" i e n~\": tA I:ill,)" Pi' "par' ~r;."fi8~ caDlULU.'\i ('At 1 OD of j u:f(>:r'lDEa t VIr. 1..- ep}. Ylh)Q ",a.,~' ""sue Ttl Ao(l 

t·.)' th~ Ccna ... Jt> ~t.l ',}.J! al}(l it-a pun,1.81'mv"ot flS a ~rtm1f!Hi act. ltI'o<ti.d ;r'".\J~it rW!J!!f.H'''l'.H. 

\J..Udci." tM-t. :iM~rumc.ut,,·' r ~1tat.lOn. ... OJD.'1t1'.,r>Q , ~ 

fJT. th .. (il..\t:..hoJ":'~·.y c,f J.t ,~ f:ar~.1.~t' d.eC\tl'. lo.ia~, t.hte fit.at,/of. ",,')I.i.f't d!l'~~~ IJ""'~! ' tf,lb.'\ t.h(' 
r;~:·.J,C..it(, e p.Lt'}':lt.1se WlM' to pl"'li:Strl"V'e th"", ~puh~,ia p":at.!~. lle 1Iofordi:i ~t,l>lne. "~'~rloU";" : 1 !'..1> 

,::;ci 1t !,,~, .. ·tJ. a..ii\ t.a'V't'] !I. d1.r~t teM.!t~0Y to ~ls.ua.(! ac1;,t.' r,f v'i f:J~ttt'~"'" by tl1t; .fl6,',X p.·')n.t ' , 

.:tto~J! '~ndivL:.!,t>'4l..!.Y. "hfl t 't:I!8l'lt is f\Cldrv5!~e<.i<." !t; v&~ _!·\tr ~h.('.r Q.&.td~ '''l:~t· 1010rJ. 
'('f!~UDlVIi' J R ,=,ot t.(, lJ~ ~t1ned If. tel"mS .)1: lofl'lJ).t a TIS.I'lj.c;u..~i!..r' f.Id:1;I"ea(~~"~ t:-.l;t:W:. 

,{,h~ -:::.~6t. J8 V't4l:' died of t:~1"MDQJOO In!;,i'lJ1ger..~'f: 'lit~ui i;. ~t~r'St:?.t<d \i:,\~. J. t;~ \! ·..I t\''i', 

,:"i h :;,y t.o C~U.Of.t;< ar:. avenge addftl8Q,9«fr t 0 f~.~,t 0 , ', Yll"'~B, c 1 ",h :J'~tM46~·. r..ali I.:'. 

D\mlf:';'" ,j,f Y\)N& and ex';.~~lont!, ..... h ?«;·b ~y t~tllM~"", \ CO,-,,!I:r.t i'U"l't ;~'jbllL: .·~ "'t~,:-j.9 'tIt'<~l" 

,, ;,}:;,.', i~ : ~h; \..It. a (,:U~u:.1r4{. SDl1~d " " " • Suet, '1111',':<:nis l ~I,.h !)l 'J,lway me,.,. sz.. ,w s t1;i';, ~,\.;;:,: .. :r 
'1:,1-' Wl.<'~t:! .:t tj,f~h t . [io.a.r,-" t.h.t·t>..o.tenJ t~' i proi'tlne v-:' ,.irh,;c~ I;:~' rfflV~ t~agi.. . l":.:-r.i v' '1-' ... ~:-,~, 

':I.;:.ar)f~-;lf~ iiI: ' rd.:. '~fU.l b~ ~.aiten ~ Q.om ..... ag 'Wttl'l U,\ lhe PLU"\'Jt:'1o! ~;f' t b '.' G-;t\.7, \.rl·~ F.\~' 'J i::'."'~f;;,,' 

,!,_~,~: lz"t .. Hr"t)r<,,~eo. D!'1~;Y when. t.ht',,y t.l8:'{t;' t.bis; chu.rac-'ter'la I'-·t -:' 0: p.li:l~n';;.y '...'~E!1L.·" , 

,..;:::(t.~~~» ·":..b.~· r.w.d.:z.- ~ ~! .. u:£· t .. :) a or~'''~fl ell toe: ~iJ..~it .. 10 .. ~ :r,.(~ E;l-h.~U!;, ~. b. 3 .", ···-·l-!" .. ,t .. .. J~ 

:J r""", ' ;" , , I:,lfl!"l." -:'h6,n pl"villo!t t.:tl.t: ·~~-t:O-l·A{,' 't!' .... r..rOl'.l\ l .. :'i.i.4.1')·:"1 ",;. ",~t.v t":':~h;.'::d' u 'J4"<~'~' 

;".t: ,I.c i' ':or." ~ Cl.y t he W;dr·~66efl. '''''Or-Oa Ofhrm'1 e~~j, H~; ~'(nnt j h.i~·;-" (\ 1:ri;;<'Y r' c ;" '. \~ , 

.··,.:10; ' ~'/ (;'1,,: !'ll"t!~l.$~r ·~~·ill~lu.1j t:i.e' ': '; ,1Nd ca. '~, 'f~t'rtlt H-.(' · .... .)l"'.lr: _. "'<.)i.t1~ .. " ".,: ,:- " 
~ ,';;0 .::, .. " . . ~J.. i~9- ~i_ !i,~; r.:'';~ eQ.oo1J 't\!" .~ ~ }:': I.y ~ t) ~f~\ l.Se ~ l(/': .• -'ll17"1 ~ rJ.:rl ~ .. 'tt_ l ~ ... !.~.C' (1 . \~ :r·:"~~ .,' " J; 

i~·.. ...~_; ~ f~.. pr,." ~~:e I:'.~~ : ": ' J Ohi! \:'P.lw ":Y \.\".. \.b.ri:a:t.s. ' j 

.,,1 
,,,:,,, 
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. We u~ unable to say- that. "~bt:' .i..u;:'ttHd sco~ of 1",t.t> sl;atu.te as 'thus .!onsL(Urc'd 

'u;, ,,"aVenee till:' Cons t1:tut.ional :;,:1g!'it ;;-1' rree eXpT-esa1.on.. It 1£1 (! statt\te narro'""-!:t 
W~;. and li.tl11t~ to define and puntflh S1:.ect1"1c conduet l ,ylng wit.nin the dOlIill1.n ut' 
~twt~ !"Over " thl';' I.ioo 1n Ii publ.i v pll;;ce of ;.10rtlf,; 11" '.'.1 y ti) caus~' a (;l-eacn of t.he 
pelEH:e. l citath,ma omlt;tad~ 1 This conc.d,:u3 :10(i nt-c·ef,S8r.i.ly disposes of 8-ppellant ij f.l 
c~Hlt.ent1on that t ,M st.atute is so v~guE!' and 1.ndetiIrlte as to rt"ndf.'!" a conviction 
'f.be.reu.nder a violation of due Jlrt.)('~ae. A l:natute -punishing verbal acts, careful1y 
11r!11itl 60 as not tUldul,y to impair J it-e,rty of expres61on~ is not tr,o vague for a 
C:t' ,'.IIL~n8.l. lsli, [cHatlons om:\ttt!iL} 

Nor can we &Ety that. ,the ar'pliC'.t'l ",;1on oJ' the statute to the f~C'-I;.s dlse:losed b~v' 

I,~ :n:c:ord 8ubstllllt.ia.tJy 0.1" t:lDrea&~!oab.l.'{ i.ntp1ngeo upon the pri"negr.- ot f'rfile s}leech" 
JU"SUIDe.'nt lFl llJ'lJ1~ceS8G.t'y to dftll'l(J!lst.rate "t~1; the appella-tions ,. damned :racltet,eer" 800, 
".lamned Fa$l.~ist.·' are epithets l"i.lt€ly to pr(wok.er.he average perSOD to reta.lial.:ion~ 
p.t1C1 thereby ('.&use ft breach of' U:.l'" I.-eace. -... 

Our tunC't:'/.on 1s ful:fill~d 'Py e ne'!:..ermi.ne.t1.on that. toe chB..Uengt"d 5ta'!:,ute", on 
l t.t'- fE:tC:~ and Sf> npplie'i does uot C()ntrD, ~'."'nf; r.~ F~urtC:!!ent.h Amendment . 

F'RE"Em.r.tIl~ V'. SI'A'rPo OF MAR'tU,ND 
6u.premfO'l Courl 0.1' the Unlt,~d Sta'~F.D 196~t ' March 1) 

3) 5 J:'t ~ 734 

-oef(';odant \ias convlc'tf~(l" to t,}lt- Crtmiu81 Court of Bal:ti.ruoH: uf 11tH.·1J .. c) y exhH>
.: t1nlJ" a t1.lu:t no't 8ull4lit'~ to tIOb,n:t of c~n$ors. The Court of AtJpee I f; il.f:rl~d, 19",~ 

k ~'d ? :o2~ 2'D Md. 498y a.nd det(-ndllrit. al>r,.,~fi led, 1'~ Sl.lT.l.rt:-'lIIe Court ., jVlr' , .:ru.s1;;ic~ 
&r.-t·fi(l.a!~" held t.hat pr-tlCedural 6~~heme uf' ~aJ:".Yland mo't"Lon p.i.ct.u.re cenr;')rsbip st.&tu.i.<': 
rb.tled t.o provide adeqo.ate sareaguardB aga1.n.~t, undu.einhlb1't1on of pn)'tect.ed expt"(t·;_· 
f.L,!l B,in.::<':' (l) 11' censor d'i~approv~"d film \ exh1ba.orwss required 1.1\ sssame bUl"ien 
".';' :hw~":it\lt.ln~ Judicial pl'oceedingd and persuading ('ourtttlat flm ",as protC"·'t"'d. 
~x .. ~,;s .~ (·I1. 1 p) once 'bOOM bad acted egsJ.ns'l; fJ.lm~ ~ .. xhib,U;1..otlt,htH"e<')f' ",-as J1l"uhl bHwj 
p.enI.1 HlP, J,.dtcla'::' rovie,,-;- howav'er fxl'OtJ:'8Cuo.-.l , and ! 3) statute prnvided nt) a6f1ln·a.rlc.;.:~ 
,!" pr(.'\11pt jud:.lC 18 1. det.PnJltru:t'tJon .. 

.. Re:ve (.'fled , 

'..1-•• .1. • 

,!!.;C , note ,- aft~r ste:t:'ing the fo.c:tr. .J Ute' C:OttT't c.Qnslder~."(l r.: •• : ,.8.1,:(1\:.), tJ~ ,;be 
';:~!l ':. 'ltf.~ lfwolved < ' 
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tr, \l ID'Wnar 'JIhieh WOlL'l.d )er.d M eff'~ct Clf fi1J9.1it.y to the c:cosor 6 de'termln.&tJon 
"'hIit'U.i"Y .e. f"Um coo.atit.ut es prot.(?Cted, e:Y..-preS8:3 OJ:i . "!"hI." t,~8,C'hlug (If ,,'lIn' caa88 j It 

that., !).:'~Ul')t' l:t~ a judiC1o.j ctet;;.u:mtot".,t.ton in aq aiJw"l"nary Pl"'" {'eOOir.,i<" I'l'tI,SlU"&8 t.b~ 
n"J .. ~'<:EiHjr:! t'.~~n.3:1.t;1v.ity tc ~r~ecl~ u1' .... xpTp.6sion J mtly a prt)C"Pd(tr"'" r~~qu.'1J·'''!Jg e, 
J \.Id.l£!tlti determ101ltj on 6u:ff1c-es to tmpOSf.: €i. vaUd f:ilJ8.1 ras1#re.J nt. n (ci tat) OlLe amit,1-.ed. - J 
To this end) the ~JChtb1tor DU.l.8t bp. flSfilLt'ed, by fJtatll"te or BuT:t}r)I1.t:a~:1v~ judicial 
:.:.tln8tru~t1on,. that the eensor wtll, \11 thin a apec1. tied brief P~t'1 ad, ~ith~r' j ssue: a 
11cerUJe (),[" So 1',0 court to restre.in showing t,h'" fL1n\ . Any t-~stl"&.ir.lt imposftd in 
M"Itr.nt:~ of 6. tl.OA:~ judlclal det.e.rm.1oatlon on the ~:r.lts must· slm.1lat"iy 13e 'U.mited 
to preaervat,1on of tb-;> St4t.US quo for t,he short/!At fi:lted period compatibl~ v'\:~h 
80und Judicial ,J:''e801ut,lone Mol'poyer, we are W'~ll 6,W!'!.:re that." even at'tN" (~gpirat:ion 
of a t.t!IIlPOrar"',j l"e9\-l'Q.1nt, an adm:1nietratf.ve ;r.·ofusa.,~ to .U.~~nae, 3igr.;1fy1ng tb~ 
cenaor's ~1~ that the film is unprotected, 1!IA.Y hav'e a dl.scourag;!!t>8 effp.c:t; on t.ba 
exl:l.i.bitor . • • ~ 'l'berefor~ t t;,he Jll"'oced\U"P. mu.e't EI.l.flo assure 8 pr01!'q)t No.'l1 jud.i nia l 
dCtet81on, to m.in1m1:r.e the ~ter'l"entet'reet of an intp.J."im and pORe t h. ,y fJl"roneou.eo 
dental or a 11 cense. 

Wl thuut t.h£"se sa:tegu.a.rds., 1. t ma,y provp. · t 00 burot!lW01M to seek review of t.h~ 
censor'a d.etel'lll1natton. P8.x'tlC"u.Lo.rl-1;in 'the case or motion pilrtures" it may t:ake 
very J..tt.tl~ ~o deter t!.xhlhit.ion 1)," 'i given 10C'8Jt:tt:y 0 'r,h", e.xhi'bUm,8 8 stake in any 
one plcture t:rJay 00 jnsuffic1"nt. to warra.ut a. protl-act.OO and (,nprnus cOIU"a~ of llt:l ¥ 
gat1on. '!'be d1st,r:UhltOt"" or .. the other hand, may be e'lual.ly w.nd.,~}"1 ng t" !.\Ccepi 
the burdens and dp.J.ays of' :.ttt1~t 100 :tn a p&rt.:'cular a:~ea wher,\; va,bow, !lueh d1ffi~ 
Cult..tt>6, he can frtaoely ~xl:libi1; r .. J a '1"111,. in most. of t.he 1. ... est, of t·h~ country ~ 'for we 
are told. tllat only four st,a,t.e~ and a bL\ndfuJ. of munif'!lpalH .. 1~s have act,iv"'l ('easol"<& 
ship lava" 

[ 1 ':i ) How or' vhetber Me t'y land , il 'to m('or'pOr't'lt e thf!! ~qu j,red proe&dUJ'ttl ~8 ft -
gU~.rdB in 'tbe et.atuto,t"Y' 8Che:mE! 111 ,01 of cou.rse J ~or the Stat.e 'til df!cfde. But & moot.":l 

18 not .la(!kl.ng~lu Kingdey Book&!, &ll<Jo ~. ftJ'olln" 3;4 ij,,$o 436~ on S , Ct~ 132"$< t 
t"Ed.2d 1469.1' lffl upbeld a tfh' tork iOJu.ncttvC'\ t'roced.u.re d~81gUt;od tl~; pn!'!veDt t ,N: s6ie 
of Ob8C~n(i books, Thl!lt proc~du,re po"'tl..()n.~6 ru;y t"fat.lult\nt tlgl.liMt Stile \mt.'tl a .1w:U" 
~1al detftmiaation uf' obdCfltnity fclJ.o'W',;ng noth'.e 8.ru1 au. adversary heari,ng, ,rbe: 
Butute prov Ides tor e. bearing O.nfll day af't\1T' J)1 rul~r of i .ssu€; the judge .O!ust ba.1'Jd 
down his dt'('lsj,on wi:thUl 'two days aft,E'C' tU''!ti lnation of ,the bf!s:r1ng " 'rbe He", fork 
Pl"OCecilll'V oPl'!'ra~et:l v1tootlt p:r1.or Sl4bmjsstot) ':'.(. 4 censor" but the cblll.'~ns !IIIt'fe(t, ef 
a eensorshl'p. ,,''Cier, even Ilne \Ilh1cb req\A1l"fts juaidl:il aet10n tor i~ ttnfol~nt' 1 
suggests aU tb!: more reason tor ek~dit.j,ous de',ceNdnation of the qt::l.est1on ""'hf!.th~r 
a panlcular fila is 4Jonst1tut1oMlly p:ro~~ctadG • , 

Rewrsoou 

lNl'llatNAl"lONft to' MAC8UUS'l"B 'I ~ S~ 
SUPrMle Court. ot too United S\.at@~9 19&1 
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(&1. (l(.'te ,. the t8C!t.S of the case 8.re 8wmrlU"tzed :1<11 t;}v. I.!tJIUil! tvp.n"t er tJ~~ 
follt>we~ ) 
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j f .. t~.lf~ · n~ ~~tl '). -~hr:I ... f.:..g 1'~ f.: .(i!~. n" .' ~~.:.j. ~-> f )'r. t) ~,:l tl;. ·~: 'H:~d l ,.: r")I:·~~( td :. ,:; c..,.r~·l 

t l ((1 j~;. .. ~: '.xoL·~ l l ,(h .: .. \~ ir!~~1 rA..g S ,',\ l~:lt<J'i e-nt~ i;. .:' 'lu-)f;.u.u::;~,.~ f.qt"t;>. t ~ :_ 
~ ·t j..,.-;; (!! ,.1 t :t , f.':,d _,'l r jt ·' fl i n t.; \~.'s'.··- (:.f t Jc.r~Ll~,· t;,,:~ac· t f.":d. £ t4-:~ ~;.{'!);\1 ('· ;l.:· ~)'" 

i "f' ~ ~·co.rg l ~ sf ~' 1 r !~( r ~-. ' r.a~ :l rir~ r~"lt'" ;; t~~fj 

r) r~ .-tnJ : )D ~ .. t ~~-a~ (· (~U(1. '}U ~ .. J .!~Y. !-tt·.);: rid ~ B E)" <"(,f) t,.tt,;, 'pcs ~~ 't ~; f l .-[ )# fj ~~~( · ~. l;lt,i f ' ': 't-'), '" 

{~~ .!.~!1._ !l-i';; r~·~1.i t.:~ , ~·tr ~ ,'~f~i ~ ! ~f" ~;\·La i..~~l.\: :-ti t" :Tn :!ftl L:>~ ~\· :-~~·. ~PC:~/ ~~ ,. ', 1 7 · AnAl , ... ; 

.J~;..5't:~ .. ,:~ bfl f , f1:i ~, ~t JiC H~Cit·$.,d { r : 1Yft. ·1.,. n~ t~ .' Ol"' 1. ~:! :~j:!~! -:. l ',:J! ~1' :: 1. he~ ~"" ;" U (O<" .. ,-, 

. r 

::}.v ~,ri,' t.t~ ;'· I(,: ,8t, f~j t.t l ttt :B.!.~~j~~1 (J 't. · .• :.n{l.{~· · ~ :f,-, :jt)t.i .ry· { .. ~{jn.!1t . . ~ t ~· , t~ ; .~ {!,.:~ ~ • .:"1:g(~i;.J.! i 7;it-\ t·~.)\;. t~!io(.; ~ l~'.u.~)! ::..;~~ 
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